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DISCLAIMER!!! 
• DNR submitted the final MDV package to EPA on March 30, 

2016.  EPA was supposed to review within 90 days. 

• The document is still at EPA.  

• As a result, the information presented here is based on the 
variance and guidance documentation as was submitted to 
EPA in March 2016.  This information could change based 
upon EPA comment and final approval. 



MSA PROFESSIONAL SERVICES 

Overview 
• Brief History 

• Who’s Eligible 

• Requirements for Participation 

• Compliance Options 
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Phosphorus Rule History 
• New phosphorus rules became 

effective in December 2010 
◦ Wisconsin Administrative Code 

Chapter NR 217 revisions 

• Stringent phosphorus limits 
applied to many point sources 
◦ Upgrades to meet the new limits 

deemed very costly 

◦ 7 – 9 year compliance schedules 

• Also changes to NR 151 for 
nonpoint source pollution 
reductions 
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Phosphorus Rule History 
• Alternate, innovative, watershed-

based compliance options 
available 
◦ Water Quality Trading 

◦ Adaptive Management 

◦ BUT, implementation challenges 

• Desire for another compliance 
alternative 
◦ MDV = Multi-Discharger Variance 
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History of MDV 
• Act 378 – April 2014 

◦ The “Clean Waters, Healthy Economy Act” 
– identified the basics 

◦ Wis. Stat. 283.16 

• Required Legwork by DOA and others to 
determine economic impact of new 
phosphorus rules 
◦ Findings of $6.0 Billion in costs; 3,361 lost 

jobs 

◦ Substantial and Widespread Economic and 
Social Impact 
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History of MDV 
• Act 205 – March 2015 

◦ Further modifications to Wis. Stat. 283.16  

◦ Make compliant with EPA’s new rules for variances 

◦ Incorporation of “Highest Attainable Condition” 

◦ DNR to review the need for the MDV every 3 years  

◦ DNR to re-evaluate the interim limits every 5 years 

• Submittal of MDV package to EPA on March 30, 2016 

• Currently awaiting EPA Approval 
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VARIANCE, GENERALLY 
• Variance spans up to two (2) and possibly three (3) permit terms 

• The fourth permit term would require compliance with stringent limit 

• Permittees fund nonpoint source phosphorus reductions in lieu of 
meeting strict phosphorus limits 

• Permittees meet a series of progressively strict interim discharge limits  

• Eventual compliance with strict phosphorus limit 

• Only existing WPDES Permit holders are potentially eligible – the 
variance is not available to ‘new’ dischargers. 
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WHEW! 
(we made it through the history part) 
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 Not eligible 
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Who’s Potentially Eligible? 
POTENTIALLY ELIGIBLE 

• Municipal Permit Holders 

• Industrial Permit Holders 
◦ Cheese Manufacturing 

◦ Food Processing 

◦ Paper 

◦ Aquaculture 

◦ Non-Contact Cooling Water 
(NCCW) 

◦ “Other” 

 

NOT ELIGIBLE 

• Permitted Concentrated Animal 
Feeding Operations (CAFOs) 

• Municipal Separate Storm Sewer 
Systems (MS4s) 

• Industrial Permittees in the Power 
Sector 

Must certify that a “Major Facility Upgrade” as defined in Wis. Stats. 
283.16(1)(e) is necessary to meet the proposed limit 
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Major Facility Upgrade? 

Means the addition of new treatment equipment 
and a new treatment process, which includes the 
installation of filtration or equivalent technology. 
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General Eligibility Screening 
Municipality eligibility is tied to the projected sewer rates as a percentage of 
the Median Household Income (MHI) of the community, as well as a number of 
“Secondary Indicators” that are county-specific. 

Industrial eligibility is tied to the cost of compliance compared to the top 75% 
of costs for the specific industry, whether the industry is located in a county 
that is among the top 75% of counties incurring costs, and county-specific 
“Secondary Indicators”.  Refer to the March 1, 2016 DNR Guidance, Page 22, 
and Appendices B-G for additional detail. 
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Municipality Eligibility 
PRIMARY INDICATORS 

• Compliance cost < 1% MHI  
◦ NOT ELIGIBLE 

• Compliance cost is 1% - 2% MHI 
◦ ELIGIBLE IF THREE (3) SECONDARY 

INDICATORS EXIST 

• Compliance cost > 2% MHI 
◦ ELIGIBILE IF TWO (2) SECONDARY 

INDICATORS EXIST 

SECONDARY INDICATORS 

• County-Dependent 

• Scores Range from 0 to 6 

• Appendix A of March 1, 2016 DNR 
Guidance Document 
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Municipality Eligibility 

COUNTIES NOT ELIGIBLE 

(< 2 SECONDARY INDICATORS) 

• Dane 

• Eau Claire 

• Green 

• St. Croix 

COUNTIES WHERE PROJECTED 
RATES MUST BE > 2% MHI 

(ONLY 2 SECONDARY INDICATORS) 

• Brown 

• Calumet 

• Chippewa 

• Dunn 

• La Crosse 

 

• Lafayette 

• Monroe 

• Outagamie 

• Trempealeau 

• Washington 

• Waukesha 
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Eligibility – MHI Comparisons 
  Sewer Rates = 1% MHI Sewer Rates = 2% MHI 

MHI Annual Monthly Annual Monthly 

$25,000 $250 $21 $500 $42 

$35,000 $350 $29 $700 $58 

$45,000 $450 $38 $900 $75 

$55,000 $550 $46 $1,100 $92 

$65,000 $650 $54 $1,300 $108 

$75,000 $750 $63 $1,500 $125 

$85,000 $850 $71 $1,700 $142 

Wisconsin 2014 MHI = $52,738     
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Industrial Eligibility 
PRIMARY INDICATORS  

• Compliance cost is within top 75% 
of permittees incurring costs 

• Permittee is within a county that 
is within the top 75% of counties 
incurring costs 

• PLUS 2 secondary indicators if 
both of the above are met 

• PLUS 3 secondary indicators if 
only one of the above are met 

• See Appendix G of DNR Guidance 
 

SECONDARY INDICATORS 

• County-Dependent 

• Scores Range from 0 to 9 

• Appendices B-F of DNR Guidance 
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Stay with Me! 
(we made it through the eligibility part) 
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Interim Limits 
• Point sources meet a series of 

interim* discharge limits 
◦ 0.8 mg/L, 0.6 mg/L, 0.5 mg/L 

◦ Permit Terms 1, 2, 3 under the 
variance 

◦ By the end of Permit Term 4, meet 
the WQBEL 

• “Highest Attainable Condition” 
◦ *Interim limits may be set lower 

than indicated above  

◦ Limits shall be based on actual 
WWTF phosphorus concentrations 
using 30-day P99 calculations 
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Nonpoint Reductions 
• Permittees are responsible to 

achieve nonpoint source 
phosphorus reductions equal to 
the difference between their 
actual annual discharge and a 
target value  

• Target Value is 0.2 mg/L for non-
TMDL Permit Limits 

• Target Value is TMDL Waste Load 
Allocation for TMDL Permittees 
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Nonpoint Reductions Example 
• Flow = 0.25 MGD 

• Effluent Phosphorus = 0.8 mg/L 

• Target Value = 0.2 mg/L (non-TMDL) 

• Actual Total Phosphorus Discharged 
◦ 0.25 x 0.8 x 8.34 x 365 = 609 lb/yr 

• Total Phosphorus Discharge if at Target Value 
◦ 0.25 x 0.2 x 8.34 x 365 = 152 lb/yr 

• Required Nonpoint Reductions 
◦ Actual Discharge – Discharge at Target Value 

◦ 609 lb/yr – 152 lb/yr = 457 lb/yr 
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Options for Reductions 
• Penalty or “County Payment 

Option” 
◦ Pay $50/lb to participating county 

Land and Water Conservation 
Departments (LWCDs) within HUC 8 
Watershed 

◦ If no participating counties in HUC 8, 
payments go to other participating 
counties 

◦ Various requirements for Counties 
that participate 
◦ 65% funds for NR 151 performance standards. 

◦ 35% for staff 

◦ Target highest source areas 

◦ DNR-Reviewed Watershed Plan 

◦ Annual Reporting to DNR, Point Sources, 
DATCP 
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HUC 8? 
(whattheheckisthat?)   
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Options for Reductions 
OPTIONS 2 AND 3 

• Agreement with DNR to implement 
a Watershed Project 
◦ a.k.a. “Self-Directed Option” 

• Agreement with a Third Party to 
Implement a Watershed Project  
◦ a.k.a. “Third Party Option” 

• Require development of a  
watershed plan that identifies 
reductions that offset facility’s 
discharge 

• Annual reporting and tracking of 
improvements required 
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Is the MDV right for you? 
IT DEPENDS! 

• You are deferring an upgrade 

• MDV still costs you money during 
the interim 
◦ additional chemical use & sludge 

◦ Payments to Counties or costs of 
watershed projects 

• 20-year present worth 
calculations suggest the MDV 
option is roughly 40% - 60% of the 
20-year present worth of 
upgrading a facility in year 7 - 9 of 
your permit 
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Is the MDV right for you? 
IT DEPENDS! 

• Politically, is the money spent on 
the MDV “for nothing” if you still 
need to upgrade the facility in 20 
years? 

• Do you already have phosphorus 
removal capabilities?  
◦ Can you meet the interim limits 

without an upgrade? 

• Would an upgrade to meet 0.8 
mg/L put you at > 2% of MHI? 
◦ Individual Economic Variance 

under Wis. Stat. 283.15 
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Is the MDV right for you? 
IT DEPENDS! 

• Are you in a County that is very 
active in your watershed already? 
◦ Maybe WQT or AM is the best 

option 

• All of these options need to be 
evaluated to see what is the best 
fit for your situation 
◦ Year 3 – Preliminary Compliance 

Alternatives Plan 

◦ Year 4 – Final Compliance 
Alternatives Plan 
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Thank You! 
 
Pat Morrow, P.E. 
MSA Professional Services, Inc. 
pmorrow@msa-ps.com  
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